STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 04-2637

FREDERI CK D. TUFF,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on January 21, 2005, via video teleconference at |ocations in
M am and Tal | ahassee, Florida, before Florence Snyder Rivas, an
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Denise Wallace, Esquire
M am - Dade County Public School s
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: Manny Anon, Jr., Esquire
AFSCVE Counci |l 79
99 Northwest 183rd Street, Suite 224
North Mam , Florida 33169

STATEMENT OF THE | SSUE

Whet her Respondent's enpl oynent shoul d be term nat ed.



PRELI M NARY STATEMENT

On July 14, 2004, Petitioner, the School Board of M am -
Dade County, Florida (Petitioner or School Board), took action
to initiate dism ssal proceedi ngs agai nst Respondent,
Frederick D. Tuff (Respondent or Tuff). Respondent tinely
asserted his statutory and contractual rights to an
adm nistrative hearing to contest the term nation

On August 13, 2004, Petitioner served its Notice of
Specific Charges (Notice) alleging grounds for termnation, al
relating to unauthorized absence from work.

The transcript of the final hearing was filed with the
Di vision of Administrative Hearings on March 10, 2005. Tinely
proposed recommended orders were filed and have been carefully
consi der ed.

Ref erences to sections are to the Florida Statutes (2004).

FI NDI NGS OF FACT

1. At all tinmes pertinent to this case, Tuff was enpl oyed
by the School Board as a custodian and assigned to one of the
School Board's transportation centers.

2. At all relevant tines, Tuff was an "educational support
enpl oyee, " who has successfully conpleted his probationary
period within the neaning of Section 1012.40, Florida Statutes;
a nenber of a collective bargaining unit represented by the

Aneri can Federation of State, County, and Muinici pal Enpl oyees,



Local 1184 (AFSCME); and was covered by a collective bargaining
agreenent between the School Board and AFSCME ( AFSCMVE Contract).

3. For at least two years prior to his termnation, Tuff's
attendance record and job perfornmance were poor. Tuff
repeatedly violated School Board rul es regardi ng unauthorized
absences and or procedures relating to nmedical |eave. Under the
AFSCME contract, the School Board could have taken disciplinary
action, including term nation, on nunerous occasions during this
period, but did not.

4. By way of defense, Tuff contended that at all rel evant
ti mes, the School Board knew or should have known that Tuff's
absences were related to a nmedical condition which has since
been mtigated through proper treatnment. Tuff's evidence
concerning what, if any, nedical condition he had was
unpersuasive. It is therefore unnecessary to reach the question
of whether Tuff's medical condition, if proved, would have
afforded a | egal defense to his absences from work under the
facts and circunstances of this case.

5. Tuff's absences created a noral e probl em anong co-
wor kers, who were chronically inposed upon to performtasks
whi ch properly belonged to Tuff. Tuff's co-workers conpl ai ned
to nmutual supervisors. Supervisors, in turn, spoke frequently
to one another and to Tuff about his attendance record, all of

whi ch was disruptive to the workpl ace.



6. Although it is a violation of School Board policy to
di scuss a personnel issue with a non-enpl oyee, on one occasion,
a supervisor in Tuff's chain of conmand, who had known "M . Tuff
and his entire famly for over 20 years," discussed Tuff's
absenteeismw th Tuff's father.

7. By the spring of 2004 Petitioner decided it would no
| onger tolerate Tuff's inability to conply with its rules
prohi biting unaut hori zed absence.

8. At |east one supervisor concluded there was "no ot her
alternative but to follow the procedures and reconmend
termnation." Petitioner thereafter comenced to docunent
Respondent ' s unaut hori zed absences fromthe workplace, and to
provi de Respondent with applicable statutory and contractual
notice regarding his failure to conply with Petitioner's
rel evant policies.

9. More specifically, on April 8, 2003, and May 5, 2003,
Tuff received verbal warnings for unauthorized absences.

10. On June 18, 2003, Tuff received a witten warning
regardi ng continued unaut horized absences.

11. The School Board docunented and proved 11 unaut hori zed
absences in the first and second quarters of 2003. Under the
AFSCME contract, ten unauthorized absences in a 12-nonth period

constitute grounds, standing alone, for termnation.



CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. See 88 120.569 and
120.57(1), Fla. Stat.

13. To prevail, Petitioner is required to prove the
material allegations set forth in its Notice by a preponderance

of the evidence. Dileo v. School Board of Dade County, 569 So.

2d 883 (Fla. 3d DCA 1990).

14. Petitioner has fulfilled its burden by proving that
Tuff had 11 unauthorized absences in |less than a year’s tine.
Ten or nore unauthorized absences in | ess than a year viol ates
School Board rul es concerni ng excessive absenteei sm and
constitute grounds for dism ssal, pursuant to the AFCSME | abor
contract. See, § 1012.40, Fla. Stat.

15. The School Board's failure to fully exercise its
disciplinary rights against Tuff in the tineliest manner
possi bl e does not, as he contends, preclude the School Board
fromterm nating hi munder the circunstances of this case.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that a final order be entered term nating

Tuff's enpl oynent.



DONE AND ENTERED this 5th day of My, 2005, in Tall ahassee,

Leon County, Florida.

- .

——— —
FLORENCE SNYDER RI VAS
Adm ni strative Law Judge
Di vi sion of Admi nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state.fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 5th day of May, 2005.

COPI ES FURNI SHED,

Deni se Wal | ace, Esquire

M am - Dade County Public School s

1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132

Manny Anon, Jr., Esquire

AFSCMVE Council 79

99 Northwest 183rd Street, Suite 224
North Mam , Florida 33169

Dr. Rudol ph F. Crew, Superintendent

M am - Dade County School Board

1450 Nort heast Second Avenue, Suite 912
Manm , Florida 33132-1394

Honor abl e John L. Wnn
Conmi ssi oner of Educati on

Depart nment of Educati on

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400



Dani el J. Wodring, General Counsel
Depart ment of Educati on

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO FI LE EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in.



